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EU General Data Protection Regulation

Trilogues underway after Council agreement

The new regulation aims to overcome the existing fragmentation and modernise the principles of the
1995 Directive. The European Parliament and the Council have already started the Trilogue
negotiations, aiming to agree on a final text by end-2015.

A single and updated set of rules valid across the EU

The General Data Protection Regulation (GDPR), a single set of rules valid across the EU, will replace the
1995 Data Protection Directive, whose transposition into national laws has led to market fragmentation within
the Union. The change from a directive to a regulation will therefore facilitate cross-border business activity.
Moreover, the GDPR aims to update the regulatory framework, given the profound changes that have taken
place in the way that personal data are collected, stored and processed. In this regard, the regulation will
address new issues - such as profiling or pseudonymisation — and will incorporate the principles of risk-
analysis approach and “privacy by design”. The scope of the GDPR will extend beyond the frontiers of the
EU as it will affect companies that, although not established in the EU, offer goods or services to individuals
residing in the EU or monitor their behaviour.

Three years since the Commission’s proposal

The European Council reached an agreement (“general approach”) on the General Data Protection
Regulation (GDPR) on 15 June, three years after the European Commission made its legislative proposal.
Trilogue negotiations between the Council and the European Parliament, which set out its position in March
2014, have already begun. They aim to agree on a compromise text by the end of 2015.

Points under discussion

The following are some of the most relevant points of disagreement between the Parliament’s position and
the Council’'s general approach. They will have to be discussed during the Trilogue negotiations to reach a
common position of both co-legislators.

e The definition of consent that organisations are required to obtain from the data subjects if seeking to rely on
consent as the legal basis for processing personal data. The European Parliament backed the Commission’s
proposal, in which the consent has to be explicit, whereas the Council changed the requirement to
unambiguous consent. The Council’s draft only requires the consent to be explicit for processing special
categories of personal data (such as ethnic origin, political opinions, religion or beliefs).

e The requirement of a data protection officer. The Commission and the Parliament established certain
conditions under which data controllers and processors would be required to designate a data protection
officer. Instead, according to the Council’s draft, that position would only be mandatory “where required
by Union or Member State law".

e The “one-stop shop” mechanism for supervision. The Council’s general approach strengthens the role of the
concerned supervisory authorities other than the lead authority (the one of the main establishment of the
controller or processor). Indeed, when a possible infringement relates only to a jurisdiction, the authority of that
jurisdiction would be competent over it. In general, the Council’'s draft waters down the “one-stop shop”
mechanism in comparison with both the Commission’s proposal and the Parliament’s position.

e The joint liability for controllers and processors, proposed by the Commission and broadly supported by
the Parliament, is watered down in the Council’'s general approach, with the controllers liable for any
damages, unless the processors did not comply with their specific obligations.

e The administrative fines that supervisory authorities will be able to impose. Whereas the Parliament’s
amendment raised the limit on possible fines (up to EUR100mn or 5% of turnover), the Council backed
the limit proposed by the Commission (EUR1mn or 2% of turnover). Moreover, the Council’s draft
introduces an additional provision specifying that, in case of violation of several provisions, the total
amount of the fine may not exceed the amount of the gravest violation.
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DISCLAIMER

This document, prepared by BBVA Research Department, is provided for information purposes only and expresses data,
opinions or estimates pertinent on the date of issue of the report, prepared by BBVA or obtained from or based on
sources we consider to be reliable, which have not been independently verified by BBVA. Therefore, BBVA offers no
warranty, either express or implicit, regarding its accuracy, integrity or correctness.

Estimates this document may contain have been undertaken according to generally accepted methodologies and should
be considered as forecasts or projections. Results obtained in the past, either positive or negative, are no guarantee of
future performance.

This document and its contents are subject to changes without prior notice depending on variables such as the economic
context or market fluctuations. BBVA is not responsible for updating these contents or for giving notice of such changes.
BBVA accepts no liability for any loss, direct or indirect, that may result from the use of this document or its contents.
This document and its contents do not constitute an offer, invitation or solicitation to purchase, divest or enter into any
interest in financial assets or instruments. Neither shall this document nor its contents form the basis of any contract,
commitment or decision of any kind.

With particular regard to investment in financial assets having a relation with the economic variables this document may
cover, readers should be aware that under no circumstances should they base their investment decisions on the
information contained in this document. Persons or entities offering investment products to these potential investors are
legally required to provide the information needed for them to take an appropriate investment decision.

The content of this document is protected by intellectual property laws. Its reproduction, transformation, distribution,
public communication, making available, extraction, reuse, forwarding or use of any nature, by any means or process,
are not permitted except in cases where it is legally permitted or expressly authorised by BBVA.
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